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Chairman’s foreword

The Task Group brought together the UK Roads Board and the Institution of Civil Engineers
Municipal Expert Panel with additional representatives from professions with an interest in
highway liability claims. This included legal, local authority risk managers, Association of
British Insurers, Association of Public Service Excellence, Government Departments and
local authority representatives from across the United Kingdom.

At the time publication of the first edition of the guide in November 2005 it was
acknowledged by the Task Group that it was essential to regularly update the Guidance
contained in the Task Group Report.

The first edition has become the nationally recognised standard for guidance on dealing with
highway liability claims and has resulted in a significant reduction in claims. The guide was
summarised and incorporated as Appendix C in Well Maintained Highways Code of Practice
for Highway Maintenance Management. It has also been the catalyst into the development of
national Highway Inspector training scheme which is being developed by IHIE and CSS.

The first edition of the guide was summarised and incorporated into Manual for Streets, and
the second edition with its development of the concept of Balanced Decisions has been
reflected in the Scottish Government’s draft Designing Streets.

This second edition incorporates significant additional information including recent legal
cases, increased web links, changes in legislation, details of the national highway inspector
training scheme and a significant update on design, innovation and balanced decision
making.

The second edition will continue to raise the profile of highway liability claims by giving
examples of good practice to reduce the significant amount of public funds currently being
spent on claims by maintaining a strong link with Well Maintained Highways.

It is essential that local authority politicians are aware of the importance of following the Well
Maintained Highways approach — if maintenance is cut back to below code standards then
liability cases will be harder to defend, and economies on highway maintenance will be lost
in expenditure on lawyers, and compensation.

lan Grierson

Leicestershire County Council

Chairman of UK Highway Liability Joint Task Group
July 2009

Edited by
lan Grierson and Robert Huxford
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1 Introduction

This guide has been prepared in support of the Roads Board Report: “Well Maintained
Highways - A Code of Practice on Highway Maintenance Management”. It is based on the
Kindred Associations’ Guidance on Highway Liability Claims, first published in 1995 and
revised in 1998.

Purpose of the guide

to provide local authority engineers, transport planners, landscape architects, elected
members, insurers, risk managers and anyone else with responsibility for providing and
maintaining the roads and highway infrastructure, an overview of the current position on
highways liability arising from maintenance and design, including latest philosophy and
views on best practice and legislation.

to set out the ground rules for good practice and prepare the foundation for a national
claims trend and performance indicator database. Sharing highway related claims
information will help participating Highway Authorities to monitor their performance
against others and national trends

to encourage all UK highway authorities to support a national highways claims initiative.

Using the guide

Although the task group have taken every care in the preparation of the guide, neither the
authors nor their organisations can accept any legal liability for its contents, which do not
necessarily reflect the views of the sponsoring organisations. Where possible this document
refers to legislative practice in England, Wales, Scotland and Northern Ireland. Where
specific reference is made to case law the implications of the legislation in force must be
checked. The information is provided in good faith and on the condition that users will
employ their own judgement in implementing any of the examples or suggestions contained
in the guide.

Who produced the guide?

In November 2003 the UK Roads Board formed a sub group whose task was to provide a
best practice document for roads and highway authorities to assist in their handling of
highway liability claims. In parallel the Institution of Civil Engineers (ICE) tasked a working
party of their Municipal Group to investigate similar issues to update earlier work on
highways liability undertaken jointly between the CSS, and TAG. To avoid duplication of
effort and to provide a common approach a decision was made for the two groups to work
together. It was also decided that those involved in similar initiatives, the Association of
Public Services Excellence (APSE), the Association of British Insurers (ABI) and the
Association of Local Authority Risk Managers (ALARM) should also be invited onto the

group.

The members of the first UK highway liability = The second edition has been produced by

joint task group were:
Jim Valentine - ICE lan Holmes DfT
Andrew Murray — DRDNI — Lorraine Bennett - APSE
Roads Service Mark Rees-Williams -
Edward Bunting - DfT WATO

lan Grierson - ICE
Robert Huxford, Urban
Design Group, & Public
realm information and

Chris Capps — CSS

Jim Valentine — SCOTS, ICE
Fiona Easton — ALARM, Perth
and Kinross

Chris Capps - CSS
Fiona Easton - ALARM
Frank O'Dwyer - TAG
lan Grierson - ICE

Matthew Lugg - CSS
Robert Huxford

Sheila Boyce - ALARM
Stephen Murphy DRDNI
Wayne Lord - ICE

advice network,

Lee Evans — CSS Wales

Bill Moss — Atkins Code of
Practice Team

Edward Bunting — DfT

Frank O'Dwyer - TAG

Andrew Murray - DRDNI
Stephen Murphy — DRDNI
Lorraine Bennett - APSE
Simon Evans — Dolmans
Solicitors

We are also grateful for the

Sheila Boyce, Consultant
Matthew Lugg — CSS, UK
Roads Board

input of Michael Orlik Solicitor
Peppy Marshall Weightmans
Solicitors
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2 Background to Highways Claims
and Risks

2.1 HIGHWAY OPPORTUNITY

Highways are a phenomenal benefit to the community: normal life would not be possible
without them. It is important to remember this when considering highway risk and liability.
The objective is to maximise the overall benefit to the community.

2.2 NORMAL USE OF THE HIGHWAY

Manual for Streets (Department for Transport 2007) stresses the role of highways as
providing for both movement and place to varying degree. The objective of the Highway
Authority is to obtain the maximum benefits for the community. It is a task that is wholly
different to that of minimising risk.

2.2.1 The rights to use a highway

The freedom to come and go is one of the most basic of human rights, and is something that
has developed over the centuries. Historically highways have been used for other activities
also including games of football, public executions, markets and so forth. There was for a
time a commonly held view that the public held only the right to pass and repass; however
the position has been clarified through DPP v Jones 2000

“the public highway is a public place which the palmnay enjoy for any reasonable purpose,
provided the activity in question does not amoord public or private nuisance and does not obistruc
the highway by unreasonably impeding the primaghtrof the public to pass and repadsird
Chancellor, DPP v Jones 2000

Periodically there are new cases that explore the extremities of the rights: for example roller-
blading is not a reasonable use of the footway, but playing leapfrog over bollards is; and a
bollard should be safe to use for that purpose.

22.2 Highway Code

The use of the Highway is governed by the Highway Code. It may be used in evidence in
court cases, and is also a guide to reasonable use.

Key guidance and instruction from the Highway Code includes:

General Advice

144
You MUST NOT

drive dangerously
drive without due care and attention

drive without reasonable consideration for other road users
[Law: Road Traffic Act (RTA) 1988 sects 2 & 3 asam ended by RTA 1991]
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146

Adapt your driving to the appropriate type and condition of road you are on. In
particular

do not treat speed limits as a target. It is often not appropriate or
safe to drive at the maximum speed limit

take the road and traffic conditions into account. Be prepared

for unexpected or difficult situations, for example, the road being
blocked beyond a blind bend. Be prepared to adjust your speed as a
precaution

where there are junctions, be prepared for road users emerging

in side roads and country lanes look out for unmarked junctions
where nobody has priority

be prepared to stop at traffic control systems, road works,
pedestrian crossings or traffic lights as necessary

try to anticipate what pedestrians and cyclists might do. If
pedestrians, particularly children, are looking the other way, they
may step out into the road without seeing you

Driving in built-up areas

152
Residential streets. You should drive slowly and carefully on streets where

there are likely to be pedestrians, cyclists and parked cars. In some areas a
20 mph (32 km/h) maximum speed limit may be in force. Look out for

vehicles emerging from junctions or driveways
vehicles moving off

car doors opening

pedestrians

children running out from between parked cars

cyclists and motorcyclists
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2.3 INCIDENTS ON THE HIGHWAY

Each year there are over 4 million incidents on the highway, ranging from fatal accidents, to
minor falls or damage. Research conducted by TRL in the 1980s found that over three
quarters of accidents were solely due to human error. (TRRL Report 567) A small proportion
of these incidents involve individuals who believe that the highway authority is wholly or
partly responsible.

Overall accidents on the roads / footways

The combined effect of under-reporting, under-recording and misclassification suggests that
there may be 2.76 times as many seriously injured casualties than are recorded in the
national casualty figures and 1.70 slight casualties, according to TRL Report 173
Comparison of hospital and police casualty data: a national study by H F Simpson.
http://www.dft.gov.uk/stellent/groups/dft_transstats/documents/page/dft_transstats 507487.h
csp

Type of incident Typical
Numbers per
annum
Fatalities 3,000 Around 70 pedestrians die each year
following injuries sustained on the
footway.
Serious Injury Casualties 30,000 Misclassification owing to the difficulty in

assessing internal injuries at the scene
of an accident may hide a total casualty
figure of near 100,000 per annum

Slight Injury Casualties 250,000 Two thirds of slight injury accidents are
thought to go unreported, suggesting
actual casualties are in excess of
400,000 per annum

Damage only accidents 3-4 million Cost of these is £5 billion per annum

Total number of incidents Over 4 million

It is important to be aware of statistical and probabilistic phenomena when considering
highway incidents. At a local authority level the number of fatalities can vary significantly
from one year to the next, without implying any particular trend. This is even more the case
at a site level where effects such as regression to the mean can paint a misleading picture of
what is happening on the highway.

“Research carried out in the preparation of Manual for Streets indicated that many of the
criteria routinely applied in street design are based on questionable or outdated practice.”

Much practice in highways is based on before and after studies which are susceptible to
“selection bias”. Evidence based design and safety practice is now being developed, using
case-control studies, and fully randomised studies. Practitioners should be aware of the
quality of the evidence on which practice is based and endeavour to make balanced
decisions about highway design, maintenance and inspection that are in the overall interests
of the community.

2.4 CLAIMS

Highways risks are just one of many risks that the local authority needs to manage. Other
examples include arson, long-term claims for abuse of children in the local authority’s care,
and so on. These have at times resulted in massive claims. Local authorities should not
however become locked into a risk management mentality: their role is to seek out
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advantage for the community, and this will necessarily involve some risks. A balance is
needed.

24.1 Claims Statistics

Highway related claims, especially those associated with footways, are a major element in
national and local government’s third party public liability claims. Footway defects produce
most of the third party highway related claims. The drain placed on public funds is
considerable. Local authorities are thought to spend £100-500 million a year managing
highway claims. A local authority with an efficient maintenance regime, maintaining roads
according to the Code of Good Practice, and backed by rigorous systems for inspection and
claims handling will pay very few claims. However there are some local authorities where
the amount paid out in claims has been similar in size to the footway maintenance budget.

It is important to consider claims from the individual’s perspective. The outcome of an
incident on the highway is influenced by the health of the individuals involved. Falls can
have serious consequences for elderly people.

2.4.2 Trends

The trend over recent years has shown dramatic increases both in claims lodged and the
cost of claims: -

An 88% increase in the number of claims over the past ten years. (AIA — ALARM
Survey 2003)

In 2003/2004 there was a 40% plus increase in Public Liability Insurance premiums
for both Public and Private sectors.

A substantial claims industry has developed, and there have been concerns that this is
diverting public funds from public services, not just in the highways and public realm sector
but in other areas such as the National Health Service. However in recent years at least one
major claims company has gone bankrupt and a firm of solicitors has been discredited.

2.4.3 Impact of claims on local authorities

Cost of handling a claim

Cost of inspecting site of alleged incident and | £200
filing report

Claim Administration - Simple Claim £300 - £1000

Cost of Claim Going to Sheriff Court or | £7,500 - £15000 legal fees alone
County Court

Queen’s Counsel £1000-£4,000 per day

Many local authorities have opted for significant excesses to keep the premium costs down.
The size of these excesses has led many highway authorities to self-fund liability claims up
to an amount for catastrophic damages, for example self-insuring claims up to £250,000. In
order to adapt to these changes highway authorities have had to arrange internal funding for
most highway related claims.

2.4.4 Risk aversion

The fear of receiving a claim has caused some highway authorities to adopt an
unnecessarily defensive position over what are quite reasonable innovations. This cannot
be in the public interest.

10
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2.5 GENERIC TYPES OF LIABILITY

251 Negligence

To prove negligence, an individual must establish that they were owed a Duty of Care. The
breach of a duty of care that results in damage or loss or injury to a party. It may occur
through doing something which a prudent or reasonable person would not do, or by omitting
to do something a prudent or reasonable person would do. The consequence must be
reasonably foreseeable. Higher standards of care may apply in the case of specialists.

25.2 Liability under statutory duties

There are two classes of statutory duty —

€) Specific or private law duties -  which are owed to individuals and over which an
individual may take legal action if they suffer injury or loss — examples include the
duty to maintain the highway under the Highways Act 1980.
o Not conducting sufficiently regular inspections to ensure the safety of the
highway
o Not having identified a highway defect which was in the authority’s control
within reasonable time
o Not having identified a danger in the highway which was in the control of a
third party such as a utility within reasonable time. Examples include an
obstruction left in a lay-by, or a defect in an inspection cover
o Not having remedied the defect within reasonable time.

(b) General or public law duties.  These are general duties owed to society as a
whole, sometimes described as target duties. Examples include the Duty to
improve road safety under the Road Traffic Act 1988. The individual generally has
no remedy in law for loss arising from the failure of a local authority to discharge
one of these duties.

NB there are times when other organisations state that there is a duty when they
actually mean they would like there to be a duty. However it is for Parliament and
the courts to determine what is and is not a duty, and no-one else. (see Darby vs.
National Trust (Court of Appeal))

253 Public Nuisance

An action without lawful cause or excuse which causes danger, injures health or damages
property. For example, the dangerous obstruction of the highway by a parked vehicle.

254 Other terms

0 Malfeasance - the negligent performance of a lawful action.
0 Non-feasance - failure to perform an act required by law — e.g. not
having maintained a highway.

11
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255 Examples of main causes of highway liability

claims

For definitive information, readers should consult the source judgements, and where
appropriate take legal advice. It should be remembered that the courts have repeatedly
asserted the responsibilities road users have for their own safety.

Circumstances

Potential Consequences

pow an authori ty could
become liable

Trips/Rocking Slabs

Damage to clothing, sprained
ankles, broken wrists, arms. In
rare cases death can result. In
an elderly person complications
can be serious.

Inadequate frequency or
quality of inspection
Inappropriate intervention
level bearing in mind
potential danger and use.
Inaction.

Potholes Damage to tyres, wheels, Inadequate frequency or
tracking, suspension. Rarely, quality of inspection.
loss of control, and serious or Inappropriate intervention
fatal injury. Risk to level bearing in mind
cyclists/motorcyclists is potential danger and use.
potentially higher than vehicle Inaction.
users.
Risk also applies to pedestrians
walking in or crossing the road.

2.5.6 Less frequent causes

Circumstances

Potential Consequences H

ow an authori ty could
become liable

Obliterated markings
at road junction

Collision if driver fails to take
due care.

Where the use of the road
depends on the existence of
the markings on which road
users customarily depend and
that are key to establishing a
pattern of movement,
temporary obliteration could
in exceptional circumstances
lead to the entrapment of
road users and the authority
being held partly responsible.

Poor surface friction

Skidding. Serious injuries or
fatalities owing to extreme
deceleration from high speeds
or crushing owing to sideways
impact.

Failure to act in the face of
history of accidents.
Inadequate frequency of
inspection.

Inappropriate intervention
level.

Aquaplaning

Aquaplaning tends to occur at
speeds above 40 mph.

Serious injuries or fatalities
owing to extreme deceleration
from high speeds or crushing
owing to sideways impact.

Failure to act in the face of
knowledge about drainage
problems.

Failure to act in a way
proportionate to the flow and
speed of traffic on the road.
Responsibility will be
apportioned by courts — e.g.
motorist going too fast for
conditions, or having worn
tyres.

12
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Defect arising from
utility apparatus

Accident related to missing or
damaged iron-work, or pothole
in surface surrounding
apparatus

New Roads and Street Works
Act 1991 places a duty on
utilities to maintain their
apparatus

A highway authority will notify
a utility of defects it finds
during a routine inspection.
(S81)

If the utility fails to respond
there is a power under the Act
for the Highway Authority to
undertake repairs and
recharge.

The Highway Authority is
responsible for the surface
surrounding the utility
apparatus (outside the initial
guarantee period)

Unexpected hazard in
road, for example
debris, plant,
materials.

Collision

Extent of liability depends on
the type of road and the
speed and volume of traffic,
the appropriateness of the
frequency of inspection and
promptness of action once
the danger is reported.

The road user has a
responsibility for keeping a
lookout for obstructions.
The party creating the
obstruction has primary
responsibility

Unsigned sharp bend

Skidding off bend.

Serious injuries or fatalities
owing to high speeds, potential
for crush injuries owing to
sideways impact, e.g. with tree
or street furniture.

The road user has a
responsibility to take the road
as they find it.

The vast majority of bends
are obvious. The driver holds
responsibility. There is no
duty to provide information
about the highway.

The authority could become
partly liable by erecting a road
sign in an exposed position
where alternatives were
available

Worn out sign
warning of obvious
hazard

Collision

The road user has a
responsibility to take the road
as they find it.

The Gorringe v Calderdale
MBC House of Lords 2004
ruling is that signs and
markings are not part of the
fabric of the highway, and
consequently not covered by
the duties under the Highway
Act 1980.

13
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Restricted visibility at
a junction

Collision if drivers fail to take
road as they find it

Road users bear
responsibility for their own
safety. Unless the junction is
new, it is unlikely the local
authority will be liable. The
claimant would have to show
that the design departed
unreasonably from national
standards.

For obstructions on private
land see Stovin v Wise

2.5.7 Design

Defect in design —
road user entrapped
into danger

Miscellaneous

Road users bear
responsibility for their own
safety. Courts will apportion
responsibility. Claimant will
have to establish that they
were entrapped into danger.
It is only in exceptional
circumstances that individuals
may be able to establish a
breach of duty of care. See
Gorringe v Calderdale.

14




Highway Risk and Liability Claims — Second Edition

2.6 FACTORS THAT INFLUENCE CLAIMS TRENDS
The factors underlying these trends include:

Maintenance backlog on local roads and footways — Claim opportunities occur
because roads and footways have deteriorated due to the historic lack of investment and
subsequent maintenance backlog. Effective planned maintenance budget allocations
can reduce maintenance-based claims to negligible levels.

Media coverage of highway liability claims —  There has been extensive media
coverage given to the citizen's right to claim from the highway authority in cases of
accident and injury on public or publicly maintained property. Even though many of the
claims are small in value, such as tripping on the footway leading to sprains, cuts and
bruising; they are expensive to administer and process.

High profile advertising — Advertisements now appear in doctors’ surgeries and local
newspapers, and on television, national and local radio.

Media personalities — Some figures have been putting their name to such
advertisements.

Growth in no-win no-fee companies — The legal and claims profession have also
increased their advertisements for claimants on a ‘No Win - No Fee’ basis, although
recent spectacular failures in this area may temper future expansion.

Open Government — freedom of information ~ — Open government raises public
awareness of expected service delivery through publicised performance targets and
monitoring of the quality of service delivery. The promotion of formalised complaints
procedures by local authorities also contributes to raise the level of expectation and the
commensurate disappointment in any perceived shortfall.

Freedom of Information Act — This is making public bodies far more accessible to
individual members of the public. This Act gives the public a statutory right of access to
non-personal information held by Highway Authorities i.e. information which does not
relate to people. In other words, the Council can be asked for virtually any information
and will be under a legal obligation to provide it.

Level of awards being made - There are no set financial compensation figures for the
loss of a limb or other physical injuries suffered in road or other accidents for which a
third party is proved to be at fault. Awards are usually agreed through out-of-court
settlements decided by claims handlers and the injured person's lawyer, after studying
previous awards by judges. The settlements can vary enormously depending on the age,
state of health, family status and even hobbies of the individual concerned.

Fraudulent claims - surveys suggest that 1 in 7 people are prepared to make
fraudulent claims on insurance policies. Local authorities are particularly vulnerable to
people asserting that they have sustained injury or loss on the highway, as these events
often have no independent witness. The local authority is in the difficult position of
wishing to treat legitimate claimants fairly and courteously and yet deal appropriately
with fraudsters.

15
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3 The Law on Highway Liability

3.1 INTRODUCTION AND HISTORY OF HIGHWAYS LAW
3.1.1 Mending your ways
(a) From feudal service to fiscal systems

The origins of highway law go back as least as far as the Saxons and the introduction of a
system of government where everyone in the country had a lord, and owed them service —
military or civil. It is under this model of government that the duty to maintain the highway
emerged. Examples of early highway law include:

The Doomsday book records that “if anyone makes a fence or a ditch by which the
king’s public way is narrowed....for each offence of this sort he shall pay 100
shillings to the King.”

The Statute of Winchester 1555 required frontagers to wash the streets specifying
the number of buckets of water to be used and the frequency.

For many centuries local people were under a duty to “mend their ways”. The original laws
talk about repair

“repairable by the inhabitants at large”
and as Lord Scott explains in the Gorringe v Calderdale judgement - putting their roads

“into such repair as to be reasonably passable for the ordinary traffic of the
neighbourhood at all seasons of the year. This duty was enforceable by proceedings
on indictment. “

Lord Scott continues, and this is the critical aspect of the tradition

“But if the inhabitants of the parish neglected their duty and allowed the roads to fall
into disrepair with the result that someone was injured, they were not liable in
damages. See, for instance, Russell v The Men of Devon (1788) 2 TR 667, 672 per
Lord Kenyon CJ. “

“So firmly rooted in the common law was this rule that, when later statutes put the
duty of repair on other bodies, the rule survived and they too were not liable in
damages unless the relevant statute made it clear, by express provision or
necessary implication, that the duty was to be enforceable by action by the injured
person. See Gorringe v The Transport Commission (Tasmania) (1950) 80 CLR 357,
375 - 376 per Fullagar J, cited with approval by the Privy Council in Almeda v
Attorney General for Gibraltar [2003] UKPC 81, para 11. Although the rule related to
failure to repair, it is equally clear that there was no common law duty on highway
authorities to warn travellers that the roads were in a state of disrepair. A fortiori
there was no duty to warn them of any problems that might be presented by the
natural contours of the land over which the roads ran. Travellers had to look out for
themselves.”

Evidently the highways repairs often left something to be desired, if the following account
from around 1800 is to be believed.

16
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“Of all the cursed roads that ever disgraced this kingdom in the very ages of
barbarism, none ever equalled that from Billericay to the King's Head at Tilbury. It is
for near 12 miles so narrow that a mouse cannot pass by any carriage. The ruts are
of an incredible depth.”

Of the road to Wigan:

“I know in the whole range of language no terms sufficiently expressive to describe
this infernal road. Let me most seriously caution all travellers who may accidentally
propose to travel this terrible country to avoid it as they would the devil.”

Arthur Young a surveyor to the Board of Agriculture
pl185 The Roads of England - RMC Anderson

In the early days a citizen’s duty to mend their ways was owed in the form of direct labour.
This evolved into a system where the duty could be discharged by payment and over time a
system for taxation and payment for the repair of roads developed at the parish level. In
1691 parishes were given powers to levy rates to fund the maintenance and improvement of
roads and paths. This was not without difficulties. The imprecise wording of statute was the
subject of complaints. A commission that investigated the consolidation of powers in the
1830s commented that:

General Highway Act, 5&6 W.1V.c.50. with Notes and an Index, Bateman J;
Maxwell, Sweet, Stevens & Sons, London 1835.

The problem of definitions plagues highways law even now. Section 41(1) of the Highways
Act 1980 provides that—

"The authority who are for the time being the highway authority for a highway
maintainable at the public expense are under a duty .... to maintain the highway."

Section 329(1), the definition section, says that—

maintenance' includes repair, and 'maintain’ and 'maintainable’ are to be construed
accordingly."

The Gorringe v Calderdale case turned on whether a white road marking was included in the
definition of what was a highway. Maintenance has traditionally involved the repair of the
fabric of the highway, something re-iterated by Lord Denning, and later accepted by the
Lords in their decision in Gorringe v Calderdale which ruled that a road marking is not part of
the fabric of the highway. So “maintain” means “repair”, and the “highway” means “fabric of
the existing highway”. The legal costs of the Gorringe v Calderdale case were substantial.

Returning to history, the establishment of the Turnpike movement, funded through tolls, or
what we might now describe as road user charging, was a reaction to a rapid growth in the
economy and the need to address the poor state of the roads. It is through this system that
much of the modern “A” road network evolved, mostly through improvements to existing
roads, and some new alignments.

Since this time we have witnessed the arrival of the motorcar and new lifestyles that make
full use of them: long distance commuting, out of town shopping centres, and families and
friends separated by long distances. Highways have been forced to change from enabling
short distance movement at walking pace, to carrying high-speed, short, medium and long

17
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distance motor traffic. Most were never originally intended for high-speed motor vehicles.
This is something that should be borne in mind when considering liability, and underlines the
importance of the common law approach of motorists being obliged to “take roads as they
find them”. Nevertheless in Sharpness New Docks v Attorney General heard in 1915 Lord
Atkinson in his speech in the House of Lords said

“As the ordinary traffic expands or changes in character, so must the nature of the
maintenance and repairs of the highway alter to suit the change. No person really
contests that principle.”

A major change in the law on highway repair came in Section 38 of the Highways Act 1959,
which removed the duty to repair highways from “the inhabitants at large” and section 44
placed it upon highway authorities. It also introduced the term “Maintainable at the public
expense”.

In the Highways (Miscellaneous Provisions) Act 1961 Parliament created a duty to maintain
the highway, but provided the special defence, (now found in S58 HA 1980) if the highway
authority had taken reasonable steps to ensure that the part of the highway to which the
action related was not dangerous to traffic.

3.1.2 Now and the future

Since the Highways Act 1980 there have been a number of developments. There have been
a series of legal cases that have attempted to fill the void created by the circuital definition of
highway in the Highways Act, and the absence of a clear definition of “maintain”, or the
struggle with the implication of the word “duty”. The Courts have endeavoured to resolve
these and other ambiguities. An example as given above is the House of Lords ruling in
Gorringe v Calderdale which found that the highway is the surface of the highway, but not
signs or road markings.

Other changing areas include:
3.1.3 Human Rights Act 1998

In Andrews v Reading Borough Council 2005 there is an example of a highway authority
being obliged to pay compensation to a householder suffering increased noise as a result of
a traffic management scheme.

3.14 Health and Safety Act at Work 1974

This will impact on highway authorities where a council employee is injured as a
consequence of a failure of the local authority to discharge one of its duties.

3.15 The Disability Discrimination Act 2005

There is no clear case law to give guidance on the interpretation of the duty which is “to have
regard to” the needs of disabled persons. Courts have in the past held that the highway
must be made safe for the “normal run of driver”, and it has been accepted that highway
authorities may make reasonable policies having regard to cost.

3.1.6 The Equality Act 2006

This set up series of Commissions tasked with promoting equality, and it is possible that in

the longer term there will be requirements or targets for highway authorities that might for
example cover women. Performance indicators cover this area.
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3.1.7 Corporate Manslaughter and Homicide Act 2007

http://www.opsi.gov.uk/acts/acts2007/ukpga 20070019 en 1

“An organisation will be guilty of the new offence if the way in which its activities are
managed or organised causes a death and amounts to a gross breach of a duty of care to
the deceased. The organisation’s conduct must have fallen far below what could have been
reasonably expected. The Act does not create new duties — they are already owed in the
civil law of negligence and the new offence is based on these. It does not apply to strategic
decisions about the spending of public money. It would be the organisation itself that would
face prosecution; the Act does not apply to individuals.

Individuals can already be prosecuted for gross negligence manslaughter / culpable
homicide and for health and safety offences. The Act does not change this and prosecutions
against individuals will continue to be taken where there is sufficient evidence and it is in the
public interest to do so.”
http://www.justice.gov.uk/guidance/docs/manslaughterhomicideact07.pdf

The Common law position on Highways is that individuals are first and foremost responsible
for their own safety. Local authorities should beware creating a trap for road users. The
logic of this position is that it is the driver that introduces a potential hazard on to the
highway, and they must drive in such a way so as to have regard to the safety of other road
users such as pedestrians and cyclists. As such the likelihood of a local authority becoming
liable is remote indeed.

Detailed guidance has been produced by the Institute of Directors and the Health & Safety
Commission entitled “Leading Health & Safety at Work: - Leadership Actions for Directors
and Board Members”. This includes examples of when Corporate Manslaughter can be
considered when leadership in Health and safety falls short.

www.iod.com/hsquide

www.hse.gov.uk/leadership

Actions of Corporate Manslaughter against Highway Authorities may be considered by the
Police in accordance with The Road Death Investigation Manual 2007 edition which is
available to download free of charge from

http://npia.police.uk/en/docs/Road _Death_Investigation_Manual 2007 PA.pdf

3.1.8 Road Death Investigation Manual

It is recommended that fatalities on the highway are investigated by the police in accordance
with the Road Death Investigation Manual 2007 edition. There are significant differences
between the 2004 edition and the 2007 edition, and also in the interpretation of the law as
the 2004 edition was written without the benefit of the clarity provided by Gorringe v
Calderdale.

(a) Duties

The 2004 guidance stated that duties were absolute and obligatory. The Gorringe v
Calderdale confirmed that the duty to maintain the highway is a qualified duty meaning to
keep in repair the fabric of the highway, and that the duties relating to road safety and the
Road Traffic Act 1988 are target duties only, and to be balanced against the other duties
placed upon Highway Authorities by parliament.

(b) Powers

The 2004 edition stated:
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“Powers can be exercised when deemed appropriate. However, if a power is exercised, e.g.
by undertaking highways improvement then there is a duty to maintain the resultant works. “
Page 82

By virtue of the ruling in Gorringe v Calderdale the duty to maintain applies only to the fabric
of the highway — if the highway improvement is part of the fabric of the highway then there
will be a duty to maintain, otherwise there may be no duty to maintain.

There is one further point of clarification:

(c) Road geometry
The 2004 guide pronounced

“This will ultimately have an effect on the perceptions and actions of a road user. Roads are
required to be designed to national standards for alignment and visibility, although many of
the more recent standards were not required to be retrospectively applied to existing roads.
It is important therefore to consider provision against the appropriate standard of design
during any investigation”

It is only Highways Agency roads that are required to be designed according to the Design
Manual for Roads and Bridges, for all other roads the decision over the design and the
methodology used have been and remain in the hands of Highway Authorities. (see 3.11)
The status of the Department for Transport’s guidance “Manual for Streets” is explicitly,
guidance.

Police authorities should ensure that they are aware of the statement of the law in Gorringe v
Calderdale, and are using the 2007 manual, and not the 2004 edition.

Issue has been taken by the RAC and others by the approach taken in the event of fatal
accidents on the highway: that the investigations are there to identify whether any criminal
act has taken place, rather than to obtain insight as to the causes of accidents so that future
fatalities and injuries may be avoided. It is encouraging that the 2007 Manual states in the
Foreword “the outcome of investigations can be used to learn lessons which may assist in
the prevention of further deaths and serious injuries on the road.

3.1.3 Strict Liability on Motorists

In some European nations motorists are under strict liability for the safety of certain types of
vulnerable road users. Strict liability can be imposed through statute law or the courts in
certain situations. It involves a finding of liability in a civil action or guilt in a criminal action,
even though there has been no fault on the part of the defendant.

The Highway Code requires motorists to take particular care in looking out for children in
built up areas and to travel at an appropriate speed. In the case of Russell vs. Smith and
Another 2003 EWHC, a motorist, Miss Smith collided with a young cyclist who had emerged
into her path from a side road.

Failure to observe a provision of the Highway Code is something which a court can take into
account when assessing liability, and does not involve fault on the part of the driver. The
court judged that Miss Smith had failed to observe the provisions of the Highway Code that
requires drivers to have regard to the safety of children in a residential area, and was held
partly liable.

3.14 Compensation Act 2006 — see section 5 of this  guide
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3.2 PRIMARY SOURCES OF INFORMATION

It is statute law and legal precedent that matters, all other information is secondary to this.

3.2.1 Search engines
Web search engines are effective in picking up cases from publicly available material.
The search engine provided by the British and Irish Legal Information Institute is one of the

most powerful means available of searching precedents.
http://www.bailii.org/form/searchl.html

3.2.2 UK Courts

€)) Courts Service

http://www.courtservice.gov.uk

(b) Scottish Law Courts

www.scottishlaw.org.uk

(c) Northern Ireland

There is no publicly available guidance in Northern Ireland. Central Claims Unit on behalf of
the Roads Service Agency of the Department for Regional Development has collated the
relevant judgments in Northern Ireland. Assistance on Northern Ireland case authorities can
be obtained through Central Claims Unit by contacting Stephen.Murphy@drdni.gov.uk.

3.2.3 Guides

An Introduction to Highway Law 3" Edition, Orlik M. Shaw & Sons, 2007 ISBN 0721913318

Highway Law, Sauvain S J. Sweet and Maxwell, 2006 ISBN 0 421 874902
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3.2.4

Law reporting services

British and Irish Legal
Information Institute

Access to Freely Available British and
Irish Public Legal Information via a
search engine.

http://www.bailii.org

All England Law
Reports, LexisNexis

A comprehensive listing of cases
available on CD.

http://www.lexisnexis.co.
uk/

Local Law UK, Sweet
and Maxwell

A subscription service.

http://www.localaw.co.u
k/

The Incorporated
Council of Law
Reporting for England
and Wales

Some summaries of cases are
available free through the web and
provide a quick and authoritative
reference.

www.lawreports.co.uk/

Rights of way law review

Covers English law of rights of way:
and is published in ten instalments
annually.

http://www.dspace.dial.p
ipex.com/rwlir/links/Subs
2001.shtml

http://www.dspace.dial.p
ipex.com/rwir/

Her Majesty’s Court
Service

Free access to House of Lords, Privy
Council and Supreme courts Costs
Office judgments.

http://www.hmcourts-
service.gov.uk/cms/judg
ments.htm

3.2.5 Other sources

Legal Day “Everyday
news and links for UK
law”

http://www.legalday.co.uk

http://www.legalday.co.uk/current/themes/injury.htm

Green Lane Association

http://www.glass-uk.org/

There are many publications giving advice and guidance on interpretation of the relevant

Acts. They include:

Local Authority Liability, Morrell and Foster Ed., Jordans, 2001 —
ISBN 085 308 712 1

Scottish Roads Law ISBN 0-406-08174-3.
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3.3 STATUTE AND PRECEDENT

3.3.1

€)) Statutory Duties

Duties, and Powers

The duties placed on local authorities include:

highway

in England and Wales.

“Maintain” — has been interpreted
in the courts narrowly as — “repair
“The highway” has been
interpreted by courts as the fabric
of the highway, excluding signs
and lines, but including inspection
covers etc. The principle
established in Reid v British
Telecommunications plc Court of
Appeal 26" June 1987 is that a
Utility company can rely on
inspections carried out by the
highway authority.

Duties England and Wales Scotland & Northern
Ireland
Duty to maintain the Section 41(1) of the Highways Act | Scotland

Sections 1 and 2 of the
Roads (Scotland) Act.

Northern Ireland

Article 8 of the Roads
(Northern Ireland) Order
1993.

Duty to remove
snow and ice

Section 111 of the Railways and
Transport Safety Act 2003 (This
modifies Section 41 (1) (1a) of the
Highways Act.

"In particular, a highway authority
are under a duty to ensure, so far
as is reasonably practicable, that
safe passage along a highway is
not endangered by snow and ice."

Scotland

Section 34 Roads (Scotland
Act)

“A roads authority shall take
such steps as they consider
reasonable to prevent snow
and ice endangering the safe
passage of pedestrians and
vehicles over public roads’

Northern Ireland

Roads Service Agency does
not have a statutory duty to
remove snow and ice. It has
a discretionary power.

Under Article 9 of the Roads
(Northern Ireland) Order
1993 the Department:

"may take such steps as it
considers reasonable and
practicable to prevent snow
and ice interfering with the
safe passage of persons and
vehicles using a road".
Article 9 (3) provides a
statutory defence for a
failure to exercise this power
and does not confer on any

person a right to sue.
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(b) Other Duties

Duty to promote road
safety

There have been cases brought on the grounds that a local
authority owed a common law duty of care to exercise its duty
under the Road Traffic Act 1988.

Rarely have Courts accepted this line of argument. The highest
courts such as in Gorringe v Calderdale or Stovin v Wise have
held that the Act creates a general duty in the context of other
duties and demands placed upon the authority, rather than a
specific duty owed to an individual, that can be used to establish a
duty of care. See 3.3.5 (a)

Duty to secure
expeditious
movement of traffic

Under the Traffic Management Act 2004 there is a:

Duty to secure expeditious movement of traffic (including
pedestrians)

Network management arrangements must:

Identify things (including future occurrences) which are causing, or
which have the potential to cause, road congestion or other
disruption to the movement of traffic on their road network; and
Consider any possible action that could be taken in response to
(or in anticipation of) anything so identified,;

Determine specific policies or objectives in relation to different
roads or classes of road in their road network;

(c) Statutory Powers

The local authority has powers enshrined in law. The effect of the ruling of Stovin v Wise
and Norfolk County Council 1994 & 1996 (see below) is that a local authority is not under a
duty to exercise its powers. If the highway authority does choose to exercise a statutory
power, and does so negligently, it can be held liable to pay damages in an action in tort.

3.3.2

Establishing a claim under the statutory duti es

England & Wales

Scotland In highway maintenance cases, the

Claimant must establish that: -

Section 41(1) of the
Highways Act in
England and Wales

Sections 1 and 2 of
the Roads (Scotland)
Act.

The highway had not been properly
maintained pursuant to the relevant
statute.

The failure to maintain or the danger
was causative of the material accident.

Common law duty of
care

Common law duty of
care

(See Stovin v Wise below)
The claimant must establish that:
it was irrational not to exercise the
power
there are exceptional grounds for
holding that the policy of the
statute requires compensation to
be paid to persons who suffer loss.
It is likely to prove very difficult to
establish liability.

Section 111 of the

Section 34 Roads Snow and ice had not been removed

Railways and Transport
Safety Act 2003 (This
modifies Section 41 (1)
(1a) of the Highways Act

(Scotland Act)

pursuant to the relevant statute.

Article 8 Human Rights
Act

That the right to family life or property
has been affected by an action of the
authority that was not in the overall
interests of society.
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3.3.3 Statute of Limitations

Personal Injury Claims
The claim must be presented in court within three years...
either from the date of the incident
or from being first aware of the loss or injury
an injury was not apparent when the incident occurred and only later did the
claimant become aware of an injury or illness, whereupon the three year period
will start from when the claimant could have “reasonably” found out.
or from reaching the age of 18
where a person is under 18 years of age, the three year period will start to run
upon reaching 18 years of age, i.e. from 18 to 21.
or from the date of competency
where the injured person had a mental disability at the time of the incident, which
subsequently improved at a later date, allowing him/her to be competent to make
a claim, i.e. the three years will start from the “date of competency”.

Damage Only Claims
The claim must be presented in court within six years.

It should be noted that where the time limit has expired, and providing there are special
circumstances, it is possible for the claimant to apply to the courts for permission to issue
proceedings.

In view of the above, it is recommended that all claims records and defence information
should be kept in a safe place for a period of no less than six years. Options would be to
securely store the hard copies, scan and save to a computer, copy to disc. There have been
instances of claims being brought decades after the initial incident.

3.34 The Highways Act 1980 (England & Wales)
(@ Sections 41 and 58

3
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(b) How local authorities may respond to the Highwa

summary

ys Act — a very brief

Factors used in assessing liability

R

ecommended re sponse

As the traffic changes, maintenance must
follow suit, or measures be taken to limit
the traffic. A hierarchical approach is
recommended that classifies the highways
according to the character of the highway
and the traffic that is reasonably expected
to use it . It is necessary to take account of
any characteristics specific to a particular
road.

The “highway” is the fabric of the highway.
It extends between the boundaries of the
adjacent properties, including verges etc.
It is however the existing fabric of the
highway is to be put into repair. There is
no requirement under the Act to extend or
widen: these are improvements.

The standard of maintenance applies in
accordance to how each section of the
highway is being used. For example, the
carriageway may sometimes need to be
used by pedestrians and should be
maintained accordingly.

People with special needs should be
considered in the maintenance of the
highway, but this should be balanced with
cost.

The underlying policies and funding levels
should be rational, and publicly adopted. A
hierarchy of standards of inspection and
maintenance should be adopted.

The policies should be carried through with
practical action.
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“Well Maintained Highways” gives
examples of standards used by local
authorities.

The highway authority must have efficient
systems for inspecting highways, and
enabling people to report defects.

Use notices warning of inadequate
highway condition where appropriate

3.3.5 Road Traffic Act 1988

http://www.hmso.gov.uk/acts/acts1988/Ukpga 19880052 _en_2.htm

Section 38 — Setting out the duty on the person to
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(a) The Road Traffic Act 1988 Section 39: A statute  that is “not justiciable”

The Road Traffic Act serves to reinforce the duty on the motorist to act with due care. It also
places duties on the highway authority on road safety. In particular the local authority:

“(a) must carry out studies into accidents arising out of the use of vehicles on roads
or parts of roads, other than trunk roads, within their area,

(b) must, in the light of those studies, take such measures as appear to the authority
to be appropriate to prevent such accidents.”

The question is whether an individual can use this statute to establish a claim against a
highway authority. The House of Lords judgement in Gorringe v Calderdale provides the
final word.

“19. These provisions, with their repeated use of the word "must", impose statutory
duties. But they are typical public law duties expressed in the widest and most
general terms: compare section 1(1) of the National Health Service Act 1977: "It is
the Secretary of State's duty to continue the promotion...of a comprehensive health
service ... ". No one suggests that such duties are enforceable by a private
individual in an action for breach of statutory duty. They are enforceable, so far as
they are justiciable at all, only in proceedings for judicial review.”

http://www.parliament.the-stationery-office.co.uk/pa/ld200304/Idjudgmt/jd040401/gorr-1.htm
An earlier case is:

Larner v Solihull Metropolitan Borough Council 2001

An accident had occurred at a junction. The claimant contended that the highway authority
had given insufficient warning of the junction, had been negligent, and in breach of its
statutory duty under Section 39 of the Road Traffic Act 1984. The Court ruled that Section
39 created a general duty on the local authority to exercise its powers in the manner it
considered appropriate, that is, giving a considerable degree of discretion. The Court
indicated that in exceptional circumstances it might be possible to establish a common law
duty of care, for example if the local authority had acted in a wholly unreasonable manner.
The Court rejected to the proposition that the local authority were liable.

The overall conclusion from these cases is that it will be difficult to establish a breach of duty
of care using the Road Traffic Act. Gorringe v Calderdale is the most recent precedent.

3.3.6 Responsibilities of the driver

(@ Drivers are responsible for their own safety

There has been a long standing tradition, as restated in the Gorringe v Calderdale ruling.

Gorringe v Calderdale

The "overriding imperative is that those who drive on the public highways do so in a manner
and at a speed which is safe having regard to such matters as the nature of the road, the
weather conditions and the traffic conditions. Drivers are first and foremost themselves
responsible for their own safety” (Lord Scott at para 76).
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3.3.7 Responsibilities of the highway authority to maintain

Though the law creates a duty to maintain the highway, it does not specify precisely what the
highway is nor what maintain means. The reader must turn to legal precedent for further
edification.

€) Meaning of the word “Maintain”

i) To put and keep in repair

Throughout the many centuries of highways maintenance, when citizens were responsible
for their upkeep, no one had ever been liable in private law for non-repair of a highway. But
all this was changed by section 1(1) of the Highways (Miscellaneous Provisions) Act 1961.
The public duty to keep the highway in repair was converted into a statutory duty owed by
the highway authority to all users of the highway, giving a remedy in damages for its breach.
The new private law duty was however limited to the obligation which had previously rested
upon the inhabitants at large, namely, to put and keep the highway in repair. As Lord
Denning MR explained in Haydon v Kent County Council [1978] QB 343, that remains the
meaning of "maintain the highway" in section 41 of the 1980 Act today.

This is a definitive definition as this extract from the Gorringe v Calderdale judgement
demonstrates:

52. It is important, therefore, to keep in mind the fairly narrow scope of the section
41(1) duty. It has been authoritatively established by the unanimous decision of this
House in Goodes v East Sussex County Council [2000] 1 WLR 1356, approving the
minority view expressed by Lord Denning MR in Haydon v Kent County Council
[1978] QB 343, that the duty "to maintain" is confined to a duty to repair and keep in
repair. (Lord Scott of Foscote at para 52 Gorringe v Calderdale)

i) To be safe for use by the traffic using it

In Rider v Rider 1973, (see below) a lane was being used as an alternative to a busy trunk
road which was frequently congested. Consequently traffic on the lane was considerable,
including lorries, and damage to the road had occurred. However the highway authority had
done nothing to make the road suitable for the increased volume and weight of traffic. The
judge held that they had a duty to make the road safe for all users. This is an interesting
case in that the majority of the network was created before the days of the motorcar, and is
being used for a purpose for which it was not originally intended. The implications of this
judgement are that the highway authority should either accommodate the increased traffic
where this is affecting the fabric of the road, or take measures to stop an inappropriate use.
However what this does not mean is that the highway authority is under a duty, for example
to widen the road. This constitutes an improvement, not the maintenance of the fabric. See
Alan Kind v Newcastle upon Tyne Council.

iii) To be safe for “the normal run of drivers”

The Rider v Rider ruling states that the duty is owed to “the normal run of drivers”. As to
pedestrian use, there is a question over the use by elderly people. Itis a reasonable
question to ask what the courts would agree is the normal run of pedestrian, or cyclist. The
case below gives an indication.

iv) The level of maintenance to be set by balancing risk against cost

In Sarah McArdle v Department of Regional Development [2005] NIQB 13 the plaintiff
tripped on an edge of 12mm on a path. While it was accepted that the highway authority had
to take into account the needs of elderly users, they also had to balance the risk against the
cost and find the best compromise. To do otherwise would be unrealistic.

(b) The meaning of the word “Highway” ... maintainable at public expense.

The highway is the space between enclosures, includ ing verges. But all parts of the
highway are not the same — different uses and expec tations apply
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The duty applies to the existing fabric of the high way. There is no duty to surface
verges that are being over-run — this constitutes i mprovement not maintenance.

In Alan Kind v Newcastle upon Tyne Council [2001] EWHC Admin 616 the highway was
defined as the space between enclosures, including verges. The court however held that
there was no duty on the highway authority to improve the road.
http://www.bailii.org/ew/cases/EWHC/Admin/2001/616.html

A country lane with verges which was suffering from the impact of increased traffic. The
surfaced width of the carriageway was inadequate for a vehicle and an HGV to pass at the
same time, and vehicles were over-running onto the verges. Mr Kind had applied for an
Order to compel the Council to bring the road into repair. At the appeal the judge Mr Justice
Scott Baker ruled that:
i) The crown court was correct in holding that not all of the highway need be kept in
repair.
if) The crown court was correct in finding that the effect of the justices' order was to
require the council to perform works of improvement rather than repair.
iii) The crown court was correct in considering the present day character of the
highway when determining its state of repair.
This case can be compared with the Rider v Rider ruling, relating to damage to an existing
surface resulting from increased traffic.

The “highway” for the purposes of the Act does not include signs and markings
(Gorringe v Calderdale)

Paths within former council housing estates are hig hways maintainable at the public
expense (Gulliksen v Pembrokeshire County Council)

This judgement found that a footpath on a housing estate built by a council acting in its
capacity as a housing authority was a highway maintainable at public expense. Where a
highway was maintainable at public expense under the Highways Act 1959, they are
maintainable at the public expense under s 36(1) of the Highways Act 1980.

Section 36 (2) (b) of the Highways Act 1980 says that “a highway constructed by a Council
under the Housing Act 1985 shall become maintained at public expense. It is quite possible
for a Council acting in its capacity as a housing authority to make it quite clear that it is
constructing a private road, not highway, or a private path, not a public footpath. It can do
this by erecting notices along the road or path saying “No Public Right of Way".

However, the fact that a path must still be a “highway” i.e. its use is not restricted to a class
of person was highlighted Ley v Devon County Council [2007] where Gulliksen was
distinguished as in Ley there was no evidence of a public right of way over the path and it
was considered private ground for residents only.

http://www.12kbw.co.uk/docs/Ley-case-commentary.pdf

3.3.8 Highways and danger

There have been two main approaches to the mitigation of danger on roads in the United
Kingdom.

(a) Predictability, regulation, separation or engin  eering, education and
enforcement

In the early 1930s there was something of a crisis in road use, with over 7000 people being
killed each year, nearly all of them pedestrians or cyclists. The chances of a vehicle being
involved in a fatal collision were one in three hundred per year. Problems were identified
such as pedestrians stepping out into the road, cyclists being hit from behind in the dark, and
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so on. The response was to increase regulation and segregation of traffic. A range of
measures evolved including:
Clear signage and linage,
Standard road environment,
Separation and segregation of road users,
Provision of a safety margin for traffic manifest in the provision of generous road
widths, gentle radius of curvature on bends, and ample visibility.
Avoidance of cross-roads in new development, and instead the use of T junctions.
A network design philosophy of preventing through traffic in residential areas by
adopting hierarchical road systems; loop and cul de sac road layouts.

This approach originating in the 1930s and reflected in the Design Manual for Roads and
Bridges, and the Design Bulletin 32 — Layout of residential roads and footpaths, and other
documents, is based on the premise that providing drivers and other road users with clarity:
clear instruction on what to do, and regulations to back this up engenders safety.

(b) Risk compensation, personal responsibility

This second philosophy which embraces the concept of “risk compensation”. whereby the
individual is assumed to adjust their behaviour in response to perceived changes in risk:
underlies the approach in Manual for Streets in 2007, although there has been an awareness
of risk compensation at least since the 1930s:

“Many more accidents occur on the wider, and should be, safer roads than upon the
so-called dangerous ones. | have in some cases, widened turns to render them
safer, but more accidents have ensued owing to motorists taking the turns much
faster.”
H T Chapman, County Surveyor of Kent
September 1932

In 1954 in the paper Road Design in relation to Traffic Movement and Road Safety
Proceedings of the Institution of Municipal Engineers, the author R J Smeed
reported on research that had found a relationship between increased carriageway
width and increases in the average speed of traffic, and conversely reductions in
radius of curvature of highways and reductions in speed of traffic, predating by
some 50 years the findings of TRL 661 and the recommendations of Manual for
Streets.

The evidence in TRL 661 points to drivers’ speed is influenced by the road environment, in
particular by carriageway width and forward visibility, but by other factors too. Given that
speed is a key factor in increasing accident risk and the severity of injuries sustained in the
event of a collision, it is then legitimate to narrow carriageway widths and reduce forward
visibility in the knowledge that motorists will reduce their speed and present less of a danger
to other road users. These are among the core recommendations of Manual for Street.
Other measures that arise out of a risk compensation approach include:

Narrow carriageways

Tight corner radii at junctions

Roads with central medians

Removing signs

Removing pedestrian guardrails

Removing edge lining and centre lining

Removing kerbs

Removing formal crossings

Changing the feel of the road to emphasis that it is a place, not a drive through

Introducing measures to intrigue drivers
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(c) No duty on highway authority under the Highwa  ys Act to give warnings of
obvious dangers. Road users not entitled to be for ewarned of ordinary
hazards of highway use.

“Even in the case of occupiers of land, there is no duty to give warning of obvious dangers:
see the recent case of Tomlinson v Congleton Borough Council [2004] 1 AC 46. People must
accept responsibility for their own actions and take the necessary care to avoid injuring
themselves or others. And a highway authority is not of course the occupier of the highway
and does not owe the common duty of care. Its duties (and those of its predecessors, the
inhabitants of the parish) have for centuries been more narrowly defined, both by common
law and statute.” (Lord Hoffman at para 10). Gorringe v Calderdale.

http://www.parliament.the-stationery-office.co.uk/pa/ld200304/Idjudgmt/jd040401/gorr-1.htm

"A duty to protect against obvious risks or self-inflicted harm exists only in cases in which
there is no genuine and informed choice, as in the case of employees whose work requires
them to take the risk, or some lack of capacity, such as the inability of children to recognise
danger (British Railways Board v Herrington [1972] AC 877) or the despair of prisoners
which may lead them to inflict injury on themselves (Reeves v Commissioner of Police [2000]
1 AC 360)."

Tomlinson v Congleton Borough Council [2004] 1 AC 46, 85:

In the Tomlinson v Congleton Borough Council case an individual had been injured in a lake
in a disused quarry, owned by the Borough Council. The court ruled that landowners were
not required to give warning of obvious dangers.

(d) Highways Act duty to maintain does not cover th e erection of traffic signs

In Lavis v Kent County Council (1992) 90 LGR 416, 418 Steyn LJ, in response to a
submission that section 41 of the Highways Act 1980 required an authority to erect a warning
sign, said:

"In my judgment it is perfectly clear that the duty imposed is not capable of covering the
erection of traffic signs, and nothing more need be said about that particular provision".

Lord Hoffman also stated in para 15 Gorringe v Calderdale

“The provision of information, whether by street furniture or painted signs, is quite different
from keeping the highway in repair.”

(e) Highway authority must not trap road u  sers into danger

"Although motorists are not entitled to be forewarned of the ordinary hazards of highway use,
plainly they must not be trapped into danger. If, for example, an authority were to signal a
one-way street but omit to put "No Entry" signs at the other end...... Such cases, however,
may be expected to be few and far between...” Gorringe v Calderdale,, Lord Brown of Eaton-
under-Heywood at para 102.

“If a highway authority conducts itself so as to create a reasonable expectation about the
state of the highway, it will be under a duty to ensure that it does not thereby create a trap for
the careful motorist who drives in reliance upon such an expectation.”

Lord Hoffman Gorringe v Calderdale at para 43

) Highway authority pre Gorringe v Calderdale par tly liable if it neglects to
repair stop lines upon which the circulation of tra ffic customarily and
explicitly depends.

There are two key cases which on the face of it present contradictory findings.

32



Highway Risk and Liability Claims — Second Edition

Bird v Pearce 1979 — missing white lines — highway authority found partly liable (but most
probably would not be held liable today in view of the discussion in Gorringe v Calderdale
2004)

Double white lines at the mouth of a crossroads had been lost during re-surfacing works. A
driver entered from the minor road onto the main road and there was a collision. The minor
road driver was held to be entitled to a contribution of one third from Somerset County
Council, the highway authority, because they had not taken precautions to alert drivers to the
dangers of the crossing.

The critical issue in Bird v Pearce seems to be that by painting white lines at a series of
junctions along the road the highway authority had established a priority at the junctions and
a required behaviour by motorists. During resurfacing, by omitting to repaint the lines that
had been obliterated at just one junction, the highway authority had broken the pattern, and
had created a potential source of danger that had not existed before the lines were painted.

By contrast, warning markings and signs do nothing more than provide a commentary on the
highway environment, for example a sharp bend. The hazard is created by the presence of
the hazard and is independent of the absence or presence of signs. Stop lines on the other
hand determine the pattern of traffic, establishing priority of one stream of traffic over
another; the priority is utterly dependent on the presence or absence of the lines.

Eveleigh LJ (at 759) in the Court of Appeal stated the following —

“Up to that moment (of painting the white lines along the road) drivers had no justification for
relying upon anything other than their own appreciation of the road situation. Once the
authority in the exercise of their power created a pattern of traffic flow, drivers could be
expected to rely in some degree upon it.”

Lord Hoffman provides this commentary on the Bird v Pearce case within the context of the
Gorringe v Calderdale judgement:

“[42] ...The plaintiff was a passenger in a car on a major road who was injured in a collision
with a car which emerged from a minor road. The driver of the second car, who was agreed
(as between the two cars) to be 90% responsible, joined the county council (as highway
authority) as a third party, alleging it had negligently removed and failed to repaint the
warning lines which customarily indicated to drivers that they were entering upon a major
road. The Court of Appeal held that by removing the lines, the council had created a hazard.

[43] The reasoning of the Court of Appeal appears to have been that by painting the lines in
the first place, the council had created an expectation on the part of users of the main road
that there would be lines to warn people on side roads that they were entering a major road.
This may be a rather artificial assumption and | express no view about whether the case was
correctly decided. But | would certainly accept the principle that if a highway authority
conducts itself so as to create a reasonable expectation about the state of the highway, it will
be under a duty to ensure that it does not thereby create a trap for the careful motorist who
drives in reliance upon such an expectation.”

In the li